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SYMPOSIUM ON "TRAUMA OR HEART DISEASE?
PRETRIAL CONFERENCE FOR
MEDICAL TESTIMONY"*
(Judge Emory H. Niles) Doctors and Lawyers. I am
glad to call to order this joint meeting of the Bar Associations and the Medical and Chirurgical Faculty for this symposium on Trauma or Heart Disease - Pretrial Conference
for Medical Testimony.
May I say by way of introduction that the meeting has
a two-fold object: It is designed to make some contribution
to the education and instruction of both lawyers and doctors
on a subject which interests both.
As far as the doctors are concerned, it is a question of
the medical aspects of the effects of trauma on the heart.
And as far as the lawyers are concerned, it has to do with
the procedure of obtaining an impartial expert on a medical
problem, and in some measure a practical demonstration of
how it can actually be done.
There was a report published in THE DAILY RECORD'
during the last week which outlined the general nature of
the system for obtaining impartial experts. The first part
of these proceedings will be devoted to illustrating how that
actually will take place.
* In line with its continuing policy of cooperating with the Maryland
State and Baltimore City Bar Associations in publishing certain of the
symposia held by them in conjunction with the Medical and Chirurgical
Faculty of Maryland, which are of particular interest to lawyers, doctors
and laymen alike, the Rrwirvw presents in (this issue the above symposium,
which was held on Wednesday, January 12, 1955.
The symposium was in the form of a demonstration of a pretrial conference and of the taking of pretrial depositions of two medical experts.
Judge Emory H. Niles, Chief Judge of the Supreme Bench of Baltimore
City, acted in the two-fold role of Moderator and Presiding Judge. Maurice
J. Pressman, Esq., and J. Gilbert Prendergast, Esq., both of the Baltimore
Bar, acted as attorneys for the plaintiff and defendant, respectively. The
witnesses were Dr. Russell S. Fisher, Chief Medical Examiner of the State
of Maryland, and Dr. E. Cowles Andrus, Associate Professor of Medicine
at Johns Hopkins University. Because of this format, and the question and
answer period which followed, this symposium is presented without substantial editorial change by the REVIEW in the stenographic transcript.
Earlier symposia published were "The Doctor in Court - Expert MedicaZ Testimony", 13 Md. Law Rev. 283 (1953), and "The Compulsory Use
of Chemical Tests For Alcoholic Intoxication", 14 Md. Law Rev. 111 (1954).
1 Daily Record, Jan. 11, 1955 - "Court Appointed Medical Experts".
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The legal aspects will not be accurate in all details, but
I think they will give those doctors present an idea of the
ordeals they may be subjected to before getting to court.
And it will give the lawyers an idea of the way in which
it can be done and the simplicity with which the system
is intended to work.
You have already received a mimeographed outline of
the statement of facts: various extracts from the facts and
other data which it is presumed I would have read.
May I say by way of introduction, and in the barest sort
of outline, that the case involves a suit brought by the
widow of a man who was injured in an accident while driving a tractor. He received a blow in the chest. He worked
the rest of the day. The next day, or maybe it was two days
after, he was with his son, when he exerted himself strenuously in leading an obstreperous bull who had to be taken
from one part of the farm to the other. The driver of the
tractor who had received this blow on his chest engaged
in very strenuous exertion in trying to control the bull.
And after the exercise he had engaged in, he felt faint, he
turned pale, and he died.
Now, the question obviously is, did his death occur from
heart disease or from the blow that he received on his chest?
I apologize to the lawyers who are going to go through
this procedure in giving that preview, but it seems to me
that it would be well that we know what this case is about,
and what the question is that is to be decided. It is for the
purpose of clarification only and not to be profound.
The meeting tonight is in two acts: The first act is the
visit of the lawyers to the judge. I am assuming the role
of the judge. And the lawyers will be presumed to come
into my chambers and tell me about the case. And at that
point we will go through the mechanics of obtaining an expert witness, appointed by the Court. After this there is
supposed to be an interval of maybe a week, and maybe
three weeks, during which the doctor examines the records
in connection with the case, makes a report to the Court,
in triplicate, so that the lawyers on each side and the Court
each have a copy of the report.
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Then the pretrial deposition of two doctors will be
taken. Those two doctors are Dr. Russell S. Fisher and Dr.
E. Cowles Andrus.
Dr. Fisher, whom you all know, is the Chief Medical
Examiner of the State of Maryland. He will testify as a
pathologist, having performed the autopsy.
The testimony of Dr. Andrus, whom you also know as
a former Chairman of the Council of the Medical and
Chirurgical Faculty will follow. Dr. Andrus has been appointed by the Court as an impartial expert witness to
testify as to the medical aspects of the trauma which the
deceased suffered, which may or may not have caused the
ultimate death. The basic problem is, of course; Which
caused death, the blow or the pre-existing heart disease?
The deposition is a simple matter. The object of a deposition for discovery is to enable one side to find out both
generally and specifically exactly what the other side intends to prove at the trial. It is a fairly modern procedure
that has been devised for the obtaining in advance of trial
facts to be presented in court by the other side.
The old fashioned theory was that a lawyer went into
court, and if he asked the other side what the other side
was going to prove, the lawyer opposing him would say:
"Wait until you get into court and listen." And if he were
asked what his defense was, he would say, "Well, you wait
until you get in court, and you listen."
The whole theory of the modern procedure is the reverse
of that. The object of legal procedure is to obtain the truth,
and not to play a game of wits.
The object of appointing an impartial expert by the
Court is to get the truth and not to get what somebody
would like to call the truth.
If I should here appear to be critical of the medical profession, I hope the doctors present will excuse me. I am
less critical of the medical profession than I am of the legal
profession. And I have the highest regard for the medical
profession. If a doctor gets up and makes constructive
criticisms of the legal profession, I welcome them. And so
will probably all the members of the legal profession.

1955]

TRAUMA OR HEART DISEASE

I do not speak primarily as a lawyer. I am speaking
here as a moderator, and I suppose that means someone
who tries to be moderate. I will try to be moderate. But I
do want to emphasize that to me it seems that one of the
greatest advances that we can make is to get away from
what I will call the partial and biased expert if we are
really to try to find the truth.
I might say to you that this system which was outlined

in

THE DAILY RECORD, 2

and of which you are going to have

a demonstration, is not my brain child. But it is something
that I love as dearly as if it were my child. It was proposed
years ago, and it has now the backing of the American Bar
Association, the American Law Institute, Professor Wigmore, Judge Augustus N. Hand, Judge Learned Hand, the
Federal and State Courts and Commissions, and I know of
no respectable body or no eminent professional man who
really opposes having a system of this sort.
Tonight, as I say, we will pretend that the proceedings
fall into two stages, the first one being a preliminary conference in the Judge's chambers, and the second being the
actual deposition, which takes place after the expert physician has examined the records and is able to make a report.
The deposition can take place either in the Judge's
chambers, in a lawyer's office, in open court, or as tonight,
in any room where slides are available and the witnesses
can demonstrate what they want to say.
If there is time at the end of the meeting, we should
like to have questions from the floor. I am told by the Committee of learned experts from both professions that the
proper way to proceed is by written questions. There are
writing pads on the seats. In due course ushers will collect
the questions. They will be screened by a Committee. In
order to be entirely impartial, the Committee will consist
of one lawyer and one doctor. The lawyer will be Mr.
Robert D. Bartlett, and the doctor will be Dr. Guerin.
There will be no decision at the end of the proceedings,
for there is no decision at the end of a deposition. A deposition is designed to acquaint both sides with what the case
-Ibid.
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is about, and what each has to expect from his adversary.
You will hear the doctors who will testify, and you must
make up your own minds as to what you think. The legal
point is that each side will then know, and will have a
reasonable basis on which to make up its own mind, as to
the value of the case. That is for the lawyers.
For the doctors, I hope that they will learn, as I am
hoping that I will learn, a good many things about the heart,
and about trauma with respect to the heart, - things that
I do not now know.
The personnel who will participate tonight are shown
in the printed program. The medical witnesses will be Dr.
Russell Fisher, and Dr. E. Cowles Andrus. The attorney
for the plaintiff is Mr. Maurice J. Pressman, here on my
right, an experienced member of the Baltimore Bar. The
attorney for the defendant is Mr. J. Gilbert Prendergast,
sitting at my left, another experienced member of the Bar.
The stenographer who will report this proceeding is Mr.
T. Edward McDonald, who has been for many years one of
the stenographers of the United States District Court for
the District of Maryland. We hope that this demonstration
will achieve the double object of explaining legal procedure
and elucidating various obscure questions of heart disease.
We will now proceed to the initial stage, namely, a
simulated conference in the Judge's chambers, there being
present at that time only the three persons sitting here in
the middle of this platform, namely, the Judge, Mr. Pressman and Mr. Prendergast.
I am supposed to be sitting in the Court House at any
time of the day when I am not trying a case in open court.
The Bailiff tells me that there are two lawyers who would
like to see me and have a talk with me. Then Mr. Pressman
and Mr. Prendergast come in to see me.
(Mr. Prendergast) Good morning, Your Honor.
(Mr. Pressman) Good morning, Your Honor. I represent
the plaintiff and Mr. Prendergast represents the defendant
in a negligence case, an accident case, and we would like
to have a day specially set for its trial as I have some outof-town witnesses.
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(Judge Niles) Well, I don't know that there will be any
difficulty about that. Do you have any objection to that,
Mr. Prendergast?
(Mr. Prendergast) No, Your Honor, we have no objection. We are ready to go into it at any time.
(Judge Niles) Then, why do you come to me? Why
didn't you get a date from the Clerk?
(Mr. Pressman) Your Honor, the Clerk instructed me
that we would have to see you to have a date set.
(Judge Niles) Well, any date that the Clerk sets is all
right. Is that all you want to talk about?
(Mr. Prendergast) We think that when the Court sets
the date that makes it more official.
(Judge Niles) All right, I will make it February 21st.
That seems to be open. What is the case about?
(Mr. Pressman) Your Honor, I represent the widow and
the child of the deceased, who was a test driver for the
Brown Tractor Company. Some of the parts that went into
the manufacture of their tractors were made by Mr. Prendergast's client, the Earthworm Tractor Company.
On March 4th of last: year, about three o'clock, Mr.
Johnson, the deceased, was test-driving a tractor. He was
going up a hill, and the tractor struck a large boulder,
whereupon his chest struck the steering wheel. The tractor
then turned over, and he was thrown out on the hard,
stony ground.
He got up and went to the plant dispensary, where the
doctor examined him, took some X-rays, and found no
fractures.
However, he made a diagnosis of contusion and abrasion
of the mid chest, at the breast. There was also a large contusion of the man's right thigh, all the way from his knee
to his hip.
The man returned to work and worked until quitting
time, which was five o'clock, although he complained about
pain in his chest and pain in his leg. At home, that night,
he had pain in his leg, for which he took some aspirin, and
finally slept all right.
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He went back to work the next day, Friday, March 5th,
and worked all day. However, he limped, and complained
of some pain in his leg. That night he had an attack of
pain in his chest, which he called indigestion.
On the following day, Saturday, the plant was closed,
and he went to his farm, where he did some work with his
son. He felt a little tired. After lunch, he felt a little better.
He then exerted himself in trying to get a bull into a pen,
and around three-thirty or four o'clock that afternoon he
had a heart attack, and collapsed. By the time his son got
to the hospital with him, he was D.O.A. - dead on arrival.
The Deputy Medical Examiner came to the hospital,
and filled out a death certificate, stating that the man died
from natural causes - coronary occlusion, coronary artery
disease. The body was sent to the funeral director, who
embalmed it.
But the widow was not satisfied with the diagnosis. She
thought that the accident in which the man was involved
two days before with the tractor had something to do with
his death. So she made a complaint about it, and the Chief
Medical Examiner of the State of Maryland, Dr. Russell
Fisher, performed an autopsy, on the morning of March 8th.
(Judge Niles) You are getting into a lot of details, Mr.
Pressman. What have you to say about it, Mr. Prendergast?
(Mr. Prendergast) Your Honor, I think it is perfectly
obvious that there are two defenses here. The first is that
which we are now discussing, namely, that there is no
negligence on the part of my client, the Earthworm Tractor
Company.
(Judge Niles) You are talking about the Earthworm
Tractor Company now?
(Mr. Prendergast) Yes. You know all about those tractor companies.
(Judge Niles) That one used to be a client of mine.
(Mr. Prendergast) Yes, that is the nice thing about it,
what you can turn up in these things.
(Judge Niles) Well, this is a serious matter. Go ahead,
Mr. Prendergast, if you are not interrupted.
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(Mr. Prendergast) Well, you know how these things
come about. The tractors are so constructed that nothing
can go wrong with them.
But the main thing that we are talking about now, the
thing that we are discussing here in your chambers, is the
real cause of this man's death, which as Mr. Pressman himself indicated, came about by natural causes. The condition
that brought on the death was a spontaneous sort of thing.
The minor accident on Thursday, March 4th, had nothing
whatever to do with it.
You were told the facts quite well, I think, by Mr.
Pressman, but there are several details he did not supply.
One is that the deceased, Mr. Johnson, felt fine, as far
as we know, except he had made some minor complaint of
indigestion on Friday afternoon, or evening, at home. On
Saturday he went out to his farm, where he and his son
had erected a bull pen. He and the younger man started
to lead the bull from the barn out into the pen. They had
a ring through the bull's nose, as you would expect. Johnson was leading the bull, and the son was holding onto
another line behind him, the line being attached to one of
the bull's hind legs. The bull became very obstreperous,
and for about twenty minutes they had a very rough time.
It was touch and go for a while, and there was a great deal
of exertion incident to it. It was finally perfectly obvious
that Johnson was exhausted. He and the son got in their
car, and I think it was about ten minutes later, that he
suddenly collapsed.
The thing that caused his death, the direct cause of
death or the proximate cause was this undue exertion. As
we know, and as the autopsy report will show, this man
had had arteriosclerotic heart disease for some time.
(Judge Niles) Mr. Prendergast, let me interrupt you, to
see if I understand what you are saying.
You say this man died after he overworked or overexerted himself, because of a heart condition?
(Mr. Prendergast) Yes. In other words(Judge Niles) Have you got a heart specialist in this
case?
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(Mr. Prendergast) No, but we have the report of the
Chief Medical Examiner.
(Judge Niles) Well, he is not a doctor. He is just a
pathologist.
(Mr. Prendergast) Well, after all, there is a lot of bull
in the plaintiff's case, too.
(Judge Niles) Mr. Pressman, do you have a doctor?
(Mr. Pressman) Yes. I thought after awhile he would
get around to throwing the bull. But we have a pathologist
who sent a report to me, and he is ready to testify that in
his opinion this man's death was causally related to the
accident.
(Judge Niles) That brings up the question of the pathologist. Have you got a doctor?
(Mr. Pressman) I do not have another doctor. I feel,
Your Honor, that the pathologist is capable and able to
testify upon the matter involved. And, after all, we cannot
afford another doctor.
(Judge Niles) Gentlemen, isn't this a case that needs a
heart man? I know nothing about the subject that is involved here. All I know is what I have heard here. And
isn't this a case where there ought to be a good heart man
who would give his opinion?
(Mr. Prendergast) Well, you may have something there.
I don't know that you need one.
(Judge Niles) Well, I know that the jury would want
the best opinions they can get as to the cause of this man's
death. Now, why don't you get a doctor?
(Mr. Prendergast) Well, how do you go about getting
one?
(Judge Niles) Well, the way to go about getting a doctor
is to try to decide on the one you want. And the way I go
about getting a doctor is to have one that I have confidence
in myself. Of course, I have confidence in all doctors, but
I want one that I have a lot of confidence in.
Have you ever heard about Rule 5, Mr. Prendergast?
(Mr. Prendergast) I never got beyond Rule 1.
(Judge Niles) What do you say to that, Mr. Pressman?
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(Mr. Pressman) Judge, he just stole my thunder. I was
supposed to say that.
(Judge Niles) Well, I don't think you know about it. I
never saw a lawyer yet who had read the Rules of Procedure. Rule 5 implies that after either lawyer asks the
Judge to appoint an expert, the Judge will do so, provided
you will guarantee his fee.
It seems to me to be perfectly obvious that here is a
typical heart case, and I am prepared to appoint a doctor,
or at least try to get one.
I am sure you know about this, because recently there
were appointed some panels of specialists of various kinds,
and it looks to me as though this is a cardiology case. It is
not a case for a psychiatrist, although it might turn out
to be necessary to have one.
There is another thing that has to be considered here.
I do not know how much this is going to cost. These doctors, when appointed, will report to the Court. They do not
know who gets the report except it goes to the Court. They
send the bill to the Court; and the bill will be paid by the
Clerk's Office. The doctor will be one of a panel of experts,
and no one will know at whose request he was appointed
except the Court.
He may have to come down to testify and be subject
to cross-examination. But even if such a doctor is appointed,
it is not going to stop you from bringing in as many medical experts as you want to. Do either of you have any
objection?
(Mr. Pressman) Your Honor, I have no objection, but I
have a doctor with whom I am satisfied.
(Judge Niles) Well, even if you did object, I could appoint him, because I have discretion to do that.
How about you, Mr. Prendergast?
(Mr. Prendergast) Well, in that case, I do not object.
(Judge Niles) I think that this is the only sound way
to proceed.
(Mr. Pressman) Before you go ahead, I would like to
know who is going to pay for it.
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(Mr. Prendergast) I don't §ee why we should pay for it.
I did not file the suit and I do not think I should pay for it.
(Judge Niles) All I know is that the doctor should not
work for nothing. There are several things we can do: one
way is to divide his fee fifty-fifty; one way is to make the
losing side pay; and another way is to wait until the case
is over, and have the Court decide how the fee should
be paid.
(Mr. Pressman) Your Honor, I don't think that is fair
to my client. I am representing a poor widow. And I do
not think we should have to pay any part of the fee of a
neutral expert even if she loses the case. We have a doctor
with whom we are satisfied.
(Judge Niles) Well, that is all right if she has a bad case.
(Mr. Pressman) We are not asking that the fee of our
doctor be assessed in the court costs. Why should we be
assessed for the cost of the neutral expert?
(Judge Niles) What do you say about it, Mr. Prendergast?
(Mr. Prendergast) I think it is like any other cost or
expense in the trial of a case - court costs and so on. The
cost ought to abide the event, and let the loser pay for it.
(Judge Niles) Well, everybody knows that a defendant
does not pay anything that he does not have to pay.
(Mr. Prendergast) Your Honor, you are bringing in
something that I do not think is right. I don't think that we
should guarantee to pay it whether we win, lose or draw.
I think you should make the costs abide the event.
(Judge Niles) I think the better way to do it is to see
what the doctors say, to wait until we arrive at the end of
the case, and then decide the question. Does that sound
fair to you?
(Mr. Prendergast) That seems fair to me.
(Judge Niles) How about you, Mr. Pressman?
(Mr. Pressman) Well, Judge, I did not say I am satisfied
with it.
(Judge Niles) Well, you are, aren't you?
(Mr. Pressman) Yes.
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(Judge Niles) Mr. McDonald, will you call up Lexington
9-0872 and ask for Mr. Kirkman?
(Telephone call placed.)
(Judge Niles) (continuing) Is this Mr. Kirkman? Is
this Mr. Kirkman's secretary? I am calling regarding the
specialists' panel that was appointed not long ago. There is
a case in my court requiring a cardiology expert. Would
you give me the names of the doctors on that panel? All
right. Dr. A. Yes. Dr. B. Yes. And Dr. Andrus. Is that
Dr. E. Cowles Andrus? Yes. All right, that is the panel.
Thank you very much. Good-bye.
Well, gentlemen, you just heard that the doctors on the
cardiology panel are Dr. A, Dr. B and Dr. Andrus.
Mr. Pressman, have you any objection to any one of
those gentlemen?
(Mr. Pressman) Judge, I have not heard of Dr. A, and
I do not know anything about him, but I have heard about
the other two doctors, and I have no objection to either one
of them.
(Judge Niles) How about you, Mr. Prendergast?
(Mr. Prendergast) No, I have no objection to either one.
I think it might be a good idea to pick Dr. Andrus, Judge.
(Judge Niles) Why are you so anxious to have Dr.
Andrus?
(Mr. Prendergast) I don't know Dr. B either.
(Judge Niles) Well, you do know Dr. Andrus?
(Mr. Prendergast) I have heard of him. I have heard
he is a very fair man.
(Judge Niles) Any objection to him, Mr. Pressman?
(Mr. Pressman) He is satisfactory to me.
(Judge Niles) The reason I ask you that is this: If there
were some special reason that you might have for not wantting a certain doctor, I would not want to appoint that doctor as a neutral expert if you had such objection to him.
If you have no objection to Dr. Andrus, and he has been
recommended by the doctors in charge of the panel, I think
he would be satisfactory to me. I think he was president
of the council of something or other they have up there.
I do not know just what it was.
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(Mr. Pressman) He is all right with me.
(Judge Niles) I do not know whether this will fit into his
available time or not.
Mr. Bailiff, will you call Dr. Andrus. His name is E.
Cowles Andrus. Call Vernon 5-8871.
Have you got him? All right. Is this Dr. Andrus? Dr.
Andrus, this is Judge Niles speaking. You are a member of
the Cardiology Panel, are you not? Well, I have a case in
which I would like very much to get an opinion from you.
Unfortunately, the patient is dead, so you cannot examine
him. We have an autopsy. We have a report from a noted
pathologist. We have also an agreed statement of facts,
and we have the hospital records.
All right, I will get the lawyers to send the different
papers to you. And I would like to have your report in
triplicate, and in detail.
No, I cannot tell you who is going to pay the bill. I am
asking you to act as a neutral expert for the Court to give
us information as to what was the cause of death. It is a
case of heart disease, Doctor. (Aside) When is this case
in for trial?
(Mr. Prendergast) It has been set for February 21st.
(Judge Niles) That is all right.
Doctor, I would appreciate it if you would get the report
to me as soon as you can. Thank you very much. Just a
minute.
Do you think we should send him anything else? How
about other opinions or reports of other experts?
(Mr. Prendergast) Oh, no, no, don't send them. After
all Dr. Andrus is human and he could be influenced by
them. Certainly we do not think that would be proper if
he were influenced in any way by the opinion of another
doctor, and give his opinion based in whole or in part upon
an opinion sent him.
(Judge Niles) Hold the line, Doctor, we have a legal
argument here.
(Mr. Prendergast) That other doctor is in another town,
and I don't think he would care to appear and give that
opinion.
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(Judge Niles) How about you, Mr. Pressman? Do you
want Dr. Andrus to see this report?
(Mr. Pressman) I have no objection to Dr. Andrus' seeing the report.
(Judge Niles) This is a legal procedure. I am not asking you to agree to anything. This is just the ordinary legal
procedure. And if you agree that Dr. Andrus ought not to
see the other opinion, I will not send it.
(Mr. Pressman) I have no objection to his reading it.
(Judge Niles) Well, Mr. Prendergast does.
Doctor, there is an opinion that one of the lawyers has
had from a pathologist, but I won't send that to you, because we want your own opinion. If there is anything else
you need, please call me up, and I will get in touch with the
lawyers and send you what I can.
As to the fee, I do not know what it will be, but wouldn't
it be your usual rates for this kind of work? Thank you
very much. I will expect a report as soon as you can get it
to me. Good-bye. (Puts down phone.)
Gentlemen, as soon as that report is in, I will let you
have it.
Well, ladies and gentlemen, that is the end of Scene
One. I imagine we will have some questions about it later.

We will now proceed to Scene Two. We have the same
personnel in Scene Two, and also the witnesses.
The first witness is Dr. Russell S. Fisher and we have
the stenographer, Mr. McDonald, who is sitting at the end
of the table. The next chapter or scene takes place three
weeks later, after Dr. Andrus has made his report to the
Court, and the Court has sent copies to each side of the case.
The scene has shifted, and everything that the doctors say
now will be written down, and can be used for various purposes in the actual trial of the case.
We assume that notice has been given; it is 10 o'clock, or
3 o'clock, or any other time that is convenient to counsel.
I might say to you that it is not usual for a judge to preside at a pretrial deposition, but the judge sometimes does.
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It is not necessary. The main object of a pretrial deposition
is to get information.
I am glad to see you here, gentlemen.
Mr. Pressman, I believe it is you that wanted to take the
deposition of Dr. Fisher.
(Mr. Pressman) That is correct.
(Judge Niles) All right, Doctor, are you ready to give
your deposition?
Mr. McDonald, are you ready?
Mr. McDonald, will you please swear the witness?
Thereupon,
DR. RUSSELL S. FISHER
was sworn by T. Edward McDonald, the Notary Public, to
tell the truth, the whole truth and nothing but the truth in
the deposition that he is about to give.
(Judge Niles) Mr. Pressman, proceed.
DIRECT EXAMINATION
By Mr. Pressman:
Q. You may sit down, Dr. Fisher. Dr. Fisher, your qualifications have been admitted here as a pathologist. You are
the Chief Medical Examiner of the State of Maryland? A.
Correct.
Q. You are acquainted with the statement of facts that
has been filed in this case, are you not? A. Yes, sir.
Q. Doctor, you performed an autopsy on this man's
body, Mr. Johnson's body, on Monday, March 8th? A. Yes,
I did.
Q. And that was after the undertaker had embalmed
him? A. That is correct.
Q. Doctor, in your opinion, did the embalming fluid that
the undertaker put into this man's body have any effect to
obliterate any of the evidence which you may otherwise
have had to make a proper diagnosis? A. Not in this case.
Q. Now, you made an anatomical diagnosis, did you not?
A. Yes, sir, I did.
Q. And what was that? A. I made several.
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The first is in the language that I have here: Arteriosclerotic heart disease with atheromatous occlusion of the
left anterior descending branch - this means the hardening
of the arteries of the heart - with blockage of one of the
branches of the left coronary artery, due to disease in the
wall of that vessel.
I made this diagnosis: mild generalized arteriosclerosis,
which is hardening of the arteries elsewhere in the body.
And I made this one: pulmonary edema and congestion,
which means the accumulation of fluid in the lungs.
And a fourth one: contusion and abrasion of the right
lateral thigh and mid pectoral region. That means bruises
and scratches or scrapings of the skin on the outside of the
right leg between the knee and the hip, and a bruise in the
chest, to the left of the midline, and high about in the
general region of the heart.
Q. And did you make an external examination of the
body? A. Yes, sir, I did.
Q. Will you tell us what your significant findings were?
A. Well, the significant findings externally in addition to
the fact that the body had been embalmed were the presence of a small partially healed abrasion or scratch over
the right elbow, which occupied an area of about an inch
in diameter. And there was an area of yellowish-purplish
discoloration with swelling of the tissue over the right leg
from the hip downward toward the knee. This measured
ten inches vertically and four inches in width. There was
another area of yellowish discoloration over the front of
the chest.
Q. And you also made an internal examination, is that
correct? A. That is right.
Q. And will you tell us what the significant and relative
findings were, going only into details that have something
to do with the cause of death as reported by you? A. Well,
the significant findings in this case were that the heart
weighed 400 grams, which is not an enlarged heart. This
measurement was essentially within normal limits.
On the dissection of the coronary arteries - the two
arteries on the front of the heart which supply the heart
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muscles - I found a degree of disease in those, and particularly in the left anterior descending branch, a kind of disease in which the opening of the blood vessel was blocked,
what we call a total occlusion of the vessel. This was by
gross examination.
I altered that a little bit when I came to the microscopic
study. This blockage of the vessel was due to an area of
hemorrhage in the wall of the vessel. The hemorrhage
encircled about half of the entire diameter of the vessel and
it caused swelling in the wall and a narrowing of the opening of the vessel.
It was a very short area that was involved, some 3/16ths
of an inch only in this blood vessel. The other blood vessels
showed some narrowing, down to maybe one half of their
original diameter, but they were still open and were not
severely narrowed.
Q. Doctor, he had no infarction? A. He did not.
Q. No valvular disease? A. That is right.
Q. And the pulmonary artery was all right? A. Yes,
sir.
Q. Now, what did you find microscopically? A. Well,
perhapsQ. Does miscroscopically mean that you take some sections, put them on slides and then examine them under a
microscope? A. Yes, sir, that is right.
Q. What did you find microscopically? A. Well, I found
that in examining particularly the area of this one blood
vessel, the left anterior descending vessel, which I describe
grossly as being quite narrow, that there was a severe disease in the wall of the vessel, what we call atherosclerosis,
which is due to the deposition in the wall of the vessel of
fatty material.
Q. What is atherosclerosis? A. Well, atherosclerosis is
a particular type of arteriosclerosis, the general term meaning hardening of the arteries. Atherosclerosis is hardening
of the arteries in which the principal part of the disease is
this deposition of fatty material within the wall of the
vessel. As is characteristic of this disease in the coronary
vessel, this particular one showed hemorrhage into an area
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in the wall where this fatty material, cholesterol, as we call
it, was deposited. The hemmorhage was significant and
caused the narrowing of the opening in the vessel, and in
the little bit of the opening that was left there was a small
clot clinging to the wall over the area of the hemorrhage.
In one area it appeared that this hemorrhage had actually dissected down beneath the lining and caused a
rupture of the lining of the vessel as it normally was open
for carrying the blood.
Q. When you speak of a vessel, an artery, it is something
like a tube, is it not? A. Yes. I have some pictures which
perhaps will explain that a little bit better.
Q. Well, we will get to that later. You testified that you
found, grossly and microscopically, a hemorrhage in the
left descending anterior coronary artery? A. Yes, sir.
Q. Could you describe that hemorrhage a little more to
us? A. Well, it was an area of hemorrhage within the wall
of a vessel. The blood vessel, of course, is 3/16th of an inch
or so in diameter, so that it is a small structure, but within
this wall of this blood vessel there was thickening of the
lining, due to atherosclerosis, and in that the further
hemorrhage. The vessel involved was on the front of the
heart, and it was the main branch of the artery coming from
the aorta down to the front of the heart, to supply the
heart muscle.
Q. Now, this hemorrhage, you say, narrowed the opening of this artery? A. Yes.
Q. And you call that the lumen? A. That is right.
Q. L-u-m-e-n? A. Yes.
Q. And that narrowed the opening of the artery to the
extent you have described, is that correct? A. The other
vessels were narrowed to the extent of one half, and this
was narrowed more than one half.
Q. That was almost totally occluded? A. Right.
Q. And what was the effect on this man's system? Do
you call that the cardiovascular system? A. Yes.
Q. The system of the heart and the blood vessels for the
carrying of the blood throughout the body? A. Yes.
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Q. What was the effect of that constriction in this left
descending anterior coronary artery? What effect did it
have on this man's cardiovascular system? A. Well, I believe this was the cause of the man's death.
Q. Well, in what way does it do that? A. Well, a heart
muscle must have blood if it is to continue to beat. It must
have that supply containing oxygen, sugar and other things.
If one closes off an important vessel and the muscle is suddenly robbed of this blood supply, it may cease to beat. It
does not always happen, because people have other blood
vessels which may take over and do the job. But certainly
in some cases, if one suddenly closes off that vessel, the
muscle is deprived in its blood supply, and it can no longer
contract efficiently, and therefore it fails, as we say, and the
heart may dilate or stop.
Q. In other words, this artery was not getting enough
blood to the heart? A. That is right.
Q. Because it was almost occluded by this hemorrhage?
A. Yes, sir.
Q. In that particular artery, is that correct? A. That
is right.
Q. Now, Doctor, did you make any laboratory tests, or
are there any laboratory tests by which you could determine the age of a hemorrhage? A. Yes, sir, there are certain microscopic studies that are frequently helpful in giving the age of a hemorrhage.
Q. Will you describe those tests? A. Well, they consist
actually of a microscopic study of the area of the hemorrhage, looking for evidence of inflammation or inflammatory
reaction in this area, and we know that inflammation proceeds at certain minimal rates, at least. Thus when certain
things are found, we know a certain number of hours or
days must have elapsed between the beginning of the inflammation and the stage in which we observe it. Thus you
can age it by the findings at the microscopic examination.
Q. In other words, you mean that the contour and the
size and the shape of those cells that you are examining in
a hemorrhage may change as the hours go by from the time
the hemorrhage occurs? A. That is right. It is the kind of
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cells, and the process of healing itself consists of a succession of different kinds of cells that we can recognize. We
can tell the rates at which they come in, and can at least
estimate with reasonable accuracy the age of the process.
Q. Did you make a test to determine the age of the
hemorrhage in the left descending coronary artery? A.
I did.
Q. And what was the age of that hemorrhage? A. Well,
I found present there certain cells which I am sure cannot
have been present and would not have developed unless the
hemorrhage were at least twenty-four hours in duration.
Q. At least twenty-four hours? A. Yes, sir.
Q. That is the minimum? A. That is the minimum.
Q. How about the maximum?
A. Well, this is more
difficult, because it is not so easy to prove that the beginning
of the inflammatory process was immediate or the rate at
which it progressed was the maximal. It is like growing
grass. If you throw seed on the ground you know that a certain type of seed under best growth conditions will produce
a blade four inches in four days. If you go out and see a
blade four inches long, you know it was planted at least four
days before but if the conditions were not optimal, it might
in fact be six days old rather than four.
Q. How old do you think this hemorrhage was, the approximate age? A. Well, I am of the belief that it was
twenty-four hours old.
Q. Did you test the age of the hemorrhage in this man's
right thigh? A. Yes, I did.
Q. And what was the age of that hemorrhage? A. Well,
this, too, showed evidences of being twenty-four hours old
at least.
Q. Was there any difference in the appearance or the
age as far as you could tell of the hemorrhage in the leg
as compared with the hemorrhage in that coronary artery?
A. No, sir, I could not tell that one was any older than the
other.
Q. In other words, both of them appeared to be about
the same age, is that correct?
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(Mr. Prendergast) Now, just a minute. I object to that.
(Judge Niles) The question is leading in form. The
objection is sustained.
(Mr. Pressman) Your Honor, we had an understanding
before this case started that all objections as to form and
substance of questions would be waived.
(Mr. Prendergast) I want to object to that question.
(Mr. Pressman) And I insist that Mr. Prendergast abide
by it. This is a pretrial deposition, to discover information.
(Judge Niles) It certainly is, but it is also taken under
the Rules of Court. I sustain the objection.
(Mr. Prendergast) Thank you.
Q. (Mr. Pressman) Dr. Fisher, where is the left anterior descending coronary artery located? A. It is on the
front of the heart. It is here on the body, and about from
this point down to approximately this point (indicating
on diagram).
Q. Doctor, what, in your opinion, caused the hemorrhage in this particular artery? A. I think that is difficult
to say with certainty.
Q. Well, let us stick to probability. What probably
caused this hemorrhage? A. Well, this hemorrhage may
have been caused by an injury to the blood vessel from an
external blow, or it may have occurred spontaneously.
(Judge Niles) Mr. Stenographer, will you repeat that
answer? He was interrupted by the Judge, which is not an
unusual occurrence.
(Answer read by the Reporter.)
Q. (Mr. Pressman) Well, in your opinion, what was the
probable cause of the hemorrhage? Was it spontaneous, or
was it caused by mechanical violence?
A. Well, I think
that is a very difficult question to answer, because as I have
indicated it could have been caused by a blow, and yet we
see it occur spontaneously in many cases.
Q. Well, couldn't the steering wheel, the impact injury
such as this man sustained, according to the stipulation of
facts in this case and the history, have been the probable
cause of this man's hemorrhage? A. Yes, sir.
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Q. Isn't it more likely, of the two causes you have stated,
that is, it may have been spontaneous, or it may have been
due to the steering wheel impact - is it more likely that it
was caused by the steering wheel impact? A. Well, I have
to come back to the fact that it is a very difficult question
to answer. Certainly it is reasonable conclusion that the
blow to the chest, with the contact that we know occurs
when a person strikes a steering wheel hard, may have
primarily injured the front of the heart, because this coronary artery is in a very vulnerable position. And it also
happens that this disease occurs spontaneously.
Q. Doctor, if this man had had a spontaneous hemorrhage, he would have had this blocking of the lumen or opening of the artery, wouldn't he? A. Yes, sir.
Q. And if he had this blocking of the opening of the
artery, he would not be getting an adequate blood supply,
isn't that correct? A. That is right.
Q. And if he did not get an adequate blood supply, he
would have a symptom like angina, wouldn't he? A. That
is usually the case.
Q. And do you know of any evidence in this case that
this man complained of any anginal symptoms? A. I believe it is in the history that he had complained of some
indigestion.
Q. That was after the injury, wasn't it, and not before?
A. Yes, sir, that is right.
Q. And there is no evidence in this case, according to
the stipulation of facts, that this man had any complaints
of his chest, or his arms, or his neck, and the evidence also
shows that he had been examined three months before this
accident for life insurance, and the doctor found his blood
pressure and his urine to be okay, and he was told he was
perfectly healthy, isn't that correct? A. That is right.
Q. And he was examined once a year for three years
before this accident by the plant doctor who examined all
the other employees, and he found him to be okay, and he
found his blood pressure and urine to be okay? A. Yes.
(Mr. Pressman) That is all.
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(Judge Niles) Mr. Prendergast, do you want to crossexamine the witness?
(Mr. Prendergast) Yes, Your Honor, I would like to ask
a few questions of the doctor.
CROSS EXAMINATION
By Mr. Prendergast:
Q. Doctor, I understood you to say that you found ample
evidence that Mr. Johnson had a severe case of heart disease, which I believe you called atherosclerosis, is that correct? A. That is right, sir.
Q. Can you tell us from your examination and findings
how long the man may have had that disease, or probably
had it? A. Well, this disease, which was present for many
months and probably for some years, usually begins in
fairly early life and progresses. It has been observed, for
example, in people in their twenties.
Q. Will you tell us a little more about this disease? Is
it a degenerative sort of thing, or how does it affect the
human body? A. Well, I believe I can illustrate that by a
picture or two, if you feel there is the time to show it.
Q. Doctor, I wish you would. Would you please give us
a visual demonstration? A. The first slide is a drawing of
one of the coronary arteries, actually showing within its
wall the little blood vessels which we recognize as normally
present, and these have been enlarged so that they can be
seen. But you will notice, for example, the opening is so
big here, and yet a little further down it is already narrowed by this deposition in the wall of the fatty material.
You cannot see it in this type of preparation, but here we
see the hemorrhages within the areas of degeneration as a
result of the progress of the atherosclerosis.
In the second picture there is a cross section of a similar
situation, in another artery, with an early hemorrhage
beginning in the area of disease in the wall. It may proceed
to this stage, squeezing the opening completely shut.
In the third slide we have a microscopic picture of it,
and the only opening that there seems to be is this little
opening here, whereas originally it was open probably from
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here to here, obviously much larger. Here we see in the
slide the reddish discoloration which is the evidence of
hemorrhage in this portion here, in the area of atherosclerosis.
The fourth picture is of the coronary arteries in this
case. This shows the size of the vessel. It is ruled in inches.
The fifth slide shows the same arteries having the walls
cleared so you can see the opening in the vessel. At one
point there is a definite narrowing.
The sixth slide shows a magnified area of the last. It has
been cleared so that you can see through it. Here there is
an opening which is narrow, but, nevertheless, readily
visible, with an air bubble in it, but here we see the appearance of the hemorrhage in the wall and the opening,
although actually pin-point in size is not visible at all.
The seventh slide is a microscopic section of the blood
vessel, with a little opening, which is partially filled up
with material, which is a clot, and with this large area of
disease in the wall, this being atherosclerosis, with hemorrhage in it.
In the eighth slide there is a higher magnification at a
little different area of the vessel, and here the hemorrhage
has actually ruptured into the opening, and you see some
of the contents of this hemorrhage in the diseased area
actually squeezing out in the opening of the vessel.'
Q. Now, Doctor, when a person has this atherosclerosis,
is there any indication to the patient that he has it until
it might suddenly strike him? A. In many cases, there is
no sign of it at all.
Q. In other words, the man could live a perfectly normal
life for many years suffering from it, and not be aware of it,
is that correct? A. That is correct, sir.
Q. Doctor, in this case some reference has been made to
the fact that this man underwent a number of medical
examinations during the months or years shortly preceding
8The slides that accompanied this portion of Dr. Fisher's testimony are
not here included, although referred to as the first to the eighth slides.
They will be published as Figures 1 to 8, accompanying the text of Dr.
Fisher's testimony, in a forthcoming issue of the Maryland Medical Journal,
which is also publishing this symposium.
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his death and they were entirely negative. Is there any particular significance to that in your opinion? A. I do not believe it has any specific significance, because certainly this
kind of disease can be undetected at routine examination,
and sometimes even at rather complicated and complete or
special examinations of the heart itself.
Q. Actually, there was no specific examination made
with respect to the heart, in this case, so far as you know?
A. Not so far as I know.
Q. Now, Doctor, you have mentioned that many people
are afflicted with a spontaneous hemorrhage in the coronary
wall, as could well happen in this case. What are the medical facts with respect to that? What percentage would be
so affected? A. Of course, this particular type of lesion of
the wall of the vessel which blocks it off represents only a
relatively small percentage of all heart difficulty, of all
hardening of the arteries of the heart, but in this type of
disease one frequently sees sudden death, and the Medical
Examiner's Office is required in many such cases to determine the cause of death. We have been studying this
specifically for a few years now, and I can show you a little
of the accumulated data that we have to indicate how frequently this business happens.
I have only one slide this time.
Q. Well, let us defer the slide for just a moment, and I
will rephrase that question a little later on, but it is a fact
that very frequently people do die suddenly of a coronary
occlusion brought on spontaneously, isn't that correct? A.
Yes, sir.
Q. Doctor, with respect to the time when this hemorrhage originated, I gather from what you said it could have
gone on much longer than twenty-four hours before the
man's death, is that correct? A. Yes, sir. The findings on
the microscope indicated that there was an inflammatory
reaction at least twenty-four hours in age, but it is true that
the rate of occurrence, or the rate of the inflammatory reaction, particularly in this hemorrhage in the coronary wall
may sometimes be far slower than if, for example, it
occurred in the leg or some other part of the body where the
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blood supply is different. And so I am at a loss to tell you
the absolute minimum of this. It could have been several
days.
Q. Well, it could have occurred before the tractor accident, could it not? A. Yes, sir.
Q. And, of course, it could have occurred after the tractor accident, is that correct? A. I am afraid that is where
I will have to leave you.
Q. Now, Doctor, some reference has been made to the
fact that on Friday night, Mr. Johnson complained of indigestion. Is that of any particular significance in this case,
in your opinion? A. Well, of course, this is strictly a clinical question, but I am a physician, so I will give you an
opinion. This business of indigestion is a very common
occurrence, and people sometimes complain of what they
think is indigestion, and it is really due to heart disease.
I am sure it is far more prevalent that people who complain
of indigestion have indigestion. Now in this individual particularly, who is stated to have had an injury to his leg we know he had an injury to his leg - he may well have
been somewhat upset and, therefore, more prone to have
some disturbance in his digestive tract.
(Mr. Pressman) I move that that be stricken out, Your
Honor. That is too conjectural.
(Judge Niles) It seems to me that the doctor is answering as well as he can, and that the answer is admissible.
The objection is overruled.
(Mr. Prendergast) Thank you, Your Honor.
(Judge Niles) Don't mention it.
Q. (Mr. Prendergast) Doctor, referring for a moment
to these contusions and abrasions which you found about
the man's thigh, and I think the right elbow, are they of any
particular significance with respect to the cause of the
man's death? A. I do not believe that they actually had
anything to do with his death. He died of his heart disease.
Q. Now, Doctor, when a hemorrhage such as you have
described and illustrated so well occurs in a case of a man
having this heart disease, does it heal, assuming that nothing else occurs to him? A. Yes, sir.
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Q. Normally, if death does not occur at that time or
shortly afterwards, there is a healing process which sets in?
A. That is right.
Q. And if that process sets in, the hemorrhage heals
itself, and the man then is in pretty much the same condition he was in before the hemorrhage occurred, isn't that
right? A. Certainly, if, as we can demonstrate frequently
there was no death, and the heart muscle heals, he would
not be significantly worse than he was before.
Q. What is the effect of undue exercise and high excitement on a man of middle age, past his middle age, as Johnson was, such as the history in this case shows took place?
A. With a man with the kind of heart disease such as
he had?
Q. Yes. What effect would such severe exercise have on
his heart? A. I think in his case the effect was to kill him.
Q. And then, Doctor, it is your opinion that the cause
of death was the severe exercise and exertion on Saturday,
March 6th? Is that your opinion? A. In a person with a
bad heart, yes, sir.
Q. Thank you, Doctor. Now, will you illustrate these
facts and figures of which you have a slide, please? A.
Could we have the last slide?
Well, I just have one to illustrate something of the frequency of this kind of disease that caused the sudden death
of the patient.
It is a rather complicated slide. I want you to just
observe the three columns on your right and look for just a
moment at the first column of figures, which indicate that
in fifty-two successive cases of sudden death we found
something acute, something sufficient to explain why we
believed the cause of death was disease of their coronary
arteries. In those fifty-two cases, forty-six had what we
call fresh mural hemorrhage. This is the business we talk
about in Mr. Johnson's case. Quite a number of them had
an older hemmorhage. This was present in forty-four
cases. In forty-five out of the fifty-two cases we found that
the hemorrhage was so severe as to cause practically total
or sub-total occlusion, i.e., blockage of this vessel. In forty-
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one of them, in whatever little opening in the lumen there
remained, there was some fresh clot. There were six who
had no clot in the lumen and where their blood vessel was
blocked purely by hemorrhage in the wall. There were two
in which there was hemorrhage, but not a complete block.
I think those are the figures that I wanted to tell you
about, because they indicate that this is a very frequent
syndrome of sudden death in that small group of people
who die suddenly of heart disease.
(Judge Niles) Now, Mr. Pressman, do you have any
redirect examination?
(Mr. Pressman) Your Honor, I have quite a few questions that I might ask, but I will just limit myself to one
question which I wanted to ask him on direct.
(Judge Niles) You may proceed.
REDIRECT EXAMINATION
By Mr. Pressman:
Q. Dr. Fisher, you are acquainted with the stipulation
of facts in this case? A. I believe I answered that.
Q. Yes. Now, Doctor, assuming those facts to be true,
and including your examination of this man and the findings that you made on autopsy, but excluding any opinions
and inferences that may appear in that stipulation, can you
express an opinion as to whether or not there is any probable causal relation between the man's injuries which he
sustained in this tractor accident and his death? A. Yes,
sir, I believe I have an opinion.
Q. What is your opinion? A. Well, that it is a reasonable series of events that he sustained an injury to his chest
and his coronary artery, which caused the hemorrhage in
the wall of this diseased blood vessel, and that this hemorrhage, occurring after his injury, was damaging to his heart,
and when he overstrained it two days later he collapsed and
died.
Q. In other words, you feel that the injury he sustained
in this accident weakened this man's heart and diminished
his cardiac reserve and subjected him to the later harm
of the strain or exertion from the bull, and thereby his
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heart, his weakened heart, was overtaxed and he died? A.
Well, that is certainly a logical sequence of pathological
events.
(Mr. Pressman) That is all.
(Mr. Prendergast) Your Honor, may I ask another question, in view of that last question?
(Judge Niles) Just so he is not asked to repeat what he
has already said.
(Mr. Prendergast) It is a question which is suggested
by the re-direct examination.
RECROSS EXAMINATION
By Mr. Prendergast:
Q. Doctor, it is also reasonable that the man had a spontaneous hemorrhage which produced the after effects reA. Yes, sir, this is also perfectly
sulting in his death?
reasonable.
(Mr. Pressman) I am sorry we cannot go on with that.
(Judge Niles) Now, gentlemen, that concludes the examination of Dr. Fisher, I think.
Dr. Fisher, thank you very much. You are excused.
(Examination of witness concluded.)

(Judge Niles) Mr. Pressman, I believe you wish to take
the deposition of Dr. Andrus.
Is Dr. Andrus here?
(Mr. Pressman) Yes, I think he is, Your Honor.
(Judge Niles) Dr. Andrus, will you be sworn, please?
Mr. McDonald, will you please swear the witness?
Thereupon,
DR. E. COWLES ANDRUS,
was sworn by T. Edward McDonald, the Notary Public, to
tell the truth, the whole truth and nothing but the truth
in the deposition that he is about to give.
(Judge Niles) Mr. Stenographer, would you please note
that at a meeting held between counsel for both sides before
me on December 20, 1954, Dr. Andrus was appointed by
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the Court as an impartial witness from the panel of experts
who had been named or designated by the Medical and
Chirurgical Faculty.
Mr. Pressman, I take it that Dr. Andrus' qualifications
are admitted?
(Mr. Pressman) Yes, sir.
(Judge Niles) Mr. Prendergast, do you admit his qualifications?
(Mr. Prendergast) Yes, I do.
(Judge Niles) All right, then, Mr. Pressman, you may
proceed.
DIRECT EXAMINATION
By Mr. Pressman:
Q. Dr. Andrus, you are fully acquainted with the stipulation of facts in this case? A. Yes, sir.
Q. And you heard the testimony of Dr. Fisher, did you
not? A. I did.
Q. Well, Doctor, we will come directly to the point and
ask you the hypothetical question: Assuming the evidence
in this case, which is based on the stipulation of facts, including the autopsy of Dr. Fisher, to be true, but excluding
the opinions or inferences of any of the witnesses which
may occur therein, can you express an opinion as to whether
or not there is a causal relation or probable causal relation
between the injuries this man received in the tractor accident on March 4th and his death on March 6th? A. I think
I can, sir. After studyingQ. What is your opinion? A. After studying the statement of facts and Dr. Fisher's report, and even after listening to Dr. Fisher, I think there is an adequate basis for the
opinion that the hemorrhage into the wall of the coronary
artery that Johnson suffered was causally related to the
blow on the chest from the wheel of the tractor, and that
the subsequent and consequent narrowing of the coronary
artery, which Dr. Fisher has demonstrated, while not producing immediately injury of the heart muscle, so compromised the ability of the coronary circulation in that individual to increase its flow on demand, that the excessive
exercise to which he was subjected in the hassle with the
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bull produced an overwhelming load on his heart, which
as a consequence of that, failed.
Q. Doctor, the evidence in this case shows that this man
was thrown from the tractor and fell on the hard, stony
ground. Do you have an opinion as to whether or not that
fall on the hard, stony ground also had some effect in causing injury to his heart or to this particular artery? A.
Well, I cannot deny the possibility, but from the description in the factual statement, it seems to me vastly more
probable that the blow on his chest had more to do with it
than the fall on the ground.
Q. You mean the blow on his chest when the chest
struck the steering wheel? A. The steering wheel, yes, sir.
Q. And you say it is possible for a fall such as that, such
as he sustained, to also cause an injury to the coronary
artery? A. I think it would be remotely possible only.
Q. Well, Doctor, you are acquainted with Dr. Ernest
Boas, are you not? A. I know his writings.
Q. Of New York. A. Yes, sir.
Q. And also Dr. Allen Moritz? A. Yes.
Q. Are you acquainted with Dr. Moritz' book on the
pathology of the heart? A. I am.
Q. Well, do you know that Dr. Boas states in an article
in 2 NACCA Law Journal, 113 (1948), that the jar from
a fall may do injury to the coronary artery in this particular way. He says that "a sudden fall may cause a
violent pendulum-like movement of the heart which may
traumatize the coronary -arteries against the sternum or
vertebrae column." Do you agree with that? A. I think
we are dealing there with a very much more remote possibility, Mr. Pressman.
Q. Doctor, the evidence in this case showed that this
man complained of pain in his chest shortly after the accident, that is correct, is it not? A. I believe so, yes, sir.
Q. What is the significance of the injury to his chest?
A. Well, it could have had two significances: either he just
got bruised on the chest by the steering wheel, or conceivably it might have been a referred pain from the heart.
Now, Dr. Fisher's examination has failed to demonstrate
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that there was a change in the heart muscles, such as would
have been expected if the coronary blood supply had been
completely impeded, and I would be disposed to doubt that
the early pain in his chest was necessarily the result of the
injury to his coronary artery.
Q. Well, is it true that with the hemorrhage in his
coronary artery, with almost occlusion of that artery, and
not enough blood coming through, that that causes an
anginal pain? A. Not invariably, but what you refer to as
anginal pain, what we more broadly speak of as coronary
insufficiency, is in fact the consequence of the work that
the heart has to perform related to the available supply of
blood. Now, if those are out of line as a consequence of
effort, or as a consequence of narrowing or occlusion, that
may be a cause of pain. But you can have considerable narrowing without pain.
Q. I see. Now, what is the significance of the complaint
of indigestion on this second night? A. Well, I think that
that can be put in about the same category as the pain in
the chest. It may be regarded as a manifestation of coronary insufficiency, or he may have eaten something that
disagreed with him.
Q. Is there any significance attached to the pain which
this man had in his leg? A. I beg your pardon?
(Mr. Pressman) Mr. McDonald, will you read the question, please?
(Question read by the Reporter.)
A. Well, that would have to be proven.
Q. (Mr. Pressman) What I mean, doesn't pain and sufA. It
fering tend to elevate a person's blood pressure?
may.
Q. And thus increase the heartbeat and, therefore,
wouldn't that aggravate the hemorrhage which occurred in
this man's coronary arteries? A. Well, I think that, too,
may have an effect on the heart. Mental stress or strain interferes with rest, and this again sometimes seems to be
an antecedent contributing cause to a coronary insufficiency. But if I recall the facts as stated, the man is said
to have slept well that night, and to have appeared rested,
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or at least he acted as though he was rested the next
morning.
Q. Doctor, what would have been the probable result
of the narrowed opening in this man's artery from this
hemorrhage if he had not had this exertion with the bull?
A. Well, that is a difficult question. I think that one can
answer it best this way, that these accidents may not occur
very frequently.
Dr. Fisher's slides showed that in fifty-two cases fortytwo had an old mural involvement. Whether or not they
were a contributing cause to the death of this patient, one
cannot say, but I would assume on the basis of the usual
consequences of this kind of thing that the man had four
out of five chances of surviving the intra-mural hemorrhage
had he not indulged in undue exertion afterwards.
Q. On the other hand, he may have had a permanent
injury to his heart and his death may have been hastened
as the result of this occlusion, that is, from the hemorrhage
produced by the tractor incident? A. That is your answer,
not mine.
Q. Well, I am asking you.
(The Witness) Well, Your Honor, how does one answer
a statement.
(Judge Niles) One does not. Ask the question.
(Mr. Pressman) That is a statement to Dr. Andrus in
the form of a question.
Q. (Mr. Pressman) Isn't that possible, Doctor?
(The Witness) May I ask that the so-called question be
read again?
(Judge Niles) Rephrase your question, Mr. Pressman,
and make it as simple and direct as you can.
(Mr. Pressman) Well, I will ask Dr. Andrus this.
Q. (Mr. Pressman) Isn't it possible that this man's
death may have been hastened, or he may have been left
with permanent damage to his heart, as a result of the
hemorrhage he received in the tractor accident? A. Well,
I refer you to Dr. Fisher's report that there were no
changes - he described no changes in the heart muscle,
and if there had been any abnormality of any considerable
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consequence, there should have been, I believe, microscopic changes in the heart muscle demonstrable by the
time he died if there had been injury to the muscle fibers.
Q. But aren't there people who die before their normal
time, so to speak, as a result of hemorrhage of the type that
this man had in his coronary artery, that is, death would be
hastened by later undue exertion superimposed on the
hemorrhage?
A. Yes, I said four out of five survive the
simple hemorrhage; I think the ones who die come in the
other twenty per cent.
Q. Doctor, what would have been the probable effect of
this excitement and exertion with the bull, if this man had
not had the tractor accident? A. Well, that was for him,
I take it, an unusual amount of exertion, and in the absence
of such a compromising lesion in one of the coronary
arteries, his heart might have suffered from that amount
of exertion. I believe, however, that the consequences
which ensued were vastly more probable in the case where
the coronary artery was already narrow.
Q. Doctor, do you have some slides that you wish to
demonstrate? A. It is not apropos of any question that you
have asked, but deals with the matter of the incidence of
atherosclerosis in individuals who die of other causes.
(Judge Niles) Doctor, don't you think we better give
Mr. Prendergast an opportunity to cross-examine you first?
(The Witness) I do.
(Judge Niles) And then you can raise the point.
(The Witness) I do.
(Judge Niles) All right, Mr. Prendergast.
CROSS EXAMINATION
By Mr. Prendergast:
Q. Doctor, you did, in the course of your study, find
definitely that this man had a form of coronary disease
known as atherosclerosis? A. Atherosclerosis, yes, sir.
Q. What is the cause of that diease, Doctor? I mean
what is the original cause? A. Well, I wish I knew.
Q. Well, to put it another way, is it caused by trauma,
by a blow? A. No, I would not say that it would be caused
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normally by that. Atherosclerosis is due to the infiltration
into the wall of the artery of fatty substances from the
blood. Arteries are not dead tubes. They are vital and living organs, and they derive their nutrition, at least in their
inner layers from the blood which is flowing through them.
As a result of the effect of intra-arterial pressure on the
process of infiltration, certain substances are continually
passed into the arterial walls from the blood stream, and
the arterial system is competent to handle most of those
substances. However, cholestorel, which is a relatively
inert substance, is one substance which cannot be handled,
and so it tends when it does accumulate to gather in
plaques, and those plaques may tend to calcify and degenerate as they get larger. It is, in fact, the degeneration
of those plaques that leads to the intra-mural hemorrhage,
the hemorrhage in the wall which Dr. Fisher has described
in this case.
Q. Doctor, is it one of the characteristics of this disease
that it is silent, that is, that a man might have it and not
be aware of it? A. As far as I know, there is no certain
diagnostic test for atherosclerosis. All we can do is diagnose
the consequences.
Q. Is it disclosed in a routine physical examination?
A. Not usually. There are some areas where in extreme
instances it may be demonstrable, but it is almost always
hidden. But it can be shown by X-ray in certain of the
larger vessels.
Q. In your study of Mr. Johnson's case, did you find any
evidence that the man might have had hypertensive heart
disease? A. Well, his heart had not been enlarged, as one
would expect, had his blood pressure been elevated for
quite a length of time.
Q. I gather from some of the answers you made to questions on direct examination that you found no evidence of
high blood pressure in this man's case, or from the case
history, did you? A. No, I did not.
Q. So that there is no suggestion in the findings in this
case that the man had an increase in his blood pressure at
any time after the tractor incident, or, for that matter, after
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the bull incident, is that correct? A. Well, from what we
know about the exertion involved in trying to control an
obstreperous bull, we know that his blood pressure certainly must have been elevated during that time.
Q. But certainly not, so far as you know, after the
tractor incident, is that true? A. I have no reason to believe that, no.
Q. Doctor, how common is this disease which you found
in the case of Mr. Johnson, at his age? A. Well, this is a
case of an adult. And the doctors will know what I mean
by that.
There is a slide that I would like to show. And may I
have that slide, please?
(Judge Niles) Before the slide is exhibited, may I remind the audience that we are approaching the question
period. And I am going to ask Mr. Blum and Mr. Burke,
who are sitting up here in the audience, to collect the questions. And I will ask Mr. Bartlett and Dr. Guerin to come
to the platform now, so they can receive them. We will
wait until Dr. Andrus' testimony is finished before we will
collect the questions.
(The Witness) (Slide) This is a study which was conducted at the Mayo Clinic. You may by chance remember
it. There the doctor examined several hundred hearts of
patients who died of other causes than heart disease, and
graded the severity of the atherosclerosis of the coronary
arteries, one, two, three, four, depending upon its severity.
This chart deals with grade three or worse. The solid line
indicates the incidence in percentage at various ages in the
left coronary artery, which is the one involved in this case.
You will see that at age fifty there is grade three atherosclerosis, or worse, in almost sixty per cent of cases between fifty and sixty per cent of the cases - so that
it is fair to assume, as was in fact found, that Johnson had
atherosclerosis of his coronary arteries.
Q. (Mr. Prendergast) Now, Doctor, does that disease
predispose the disease which you actually found in the body
A. Not
in this case? Do you understand the question?
precisely.
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Q. I mean if a person has that disease, does the person
have with it the predisposition to develop a hemorrhage
and eventual death, as occurred in this case? A. I don't
know that hemorrhage occurs on any other basis.
Q. In other words, without the diease he would not have
had the hemorrhage, is that correct? A. Yes, I think that
is so.
Q. Would you say that a man of Johnson's age, with the
disease you have mentioned, could die suddenly, without
having encountered any trauma at all? A. Yes, they do.
Q. I believe you said that occurs in approximately four
out of five cases of that sort, does it not? A. No, I think you
misunderstood me, sir. I said that he had four out of five
chances of surviving this hemorrhage.
Q. I beg your pardon. Are there any figures available
as to the frequency of death in such cases, that is to say,
without trauma? A. Well, there must be some such figures,
but I do not have them in my mind at the moment.
Q. Now, with respect to the hemorrhage into the wall
of the coronary artery, could that occur in a person suffering from this disease without a blow or trauma of any kind?
A. Yes, it could.
Q. And it is fairly typical of cases of this sort that the
A. Well, I
hemorrhage occurs spontaneously, is it not?
would not go so far as to say that. Actually the figures of
various reported cases that show spontaneous development of this vary from ten to fifteen per cent, depending
upon whom you consult.
Q. Doctor, when a hemorrhage of a coronary artery
occurs, such as described in this case, does it usually heal?
A. Yes, usually.
Q. I believe you said there is healing in four out of five
cases, isn't that correct? A. Yes.
Q. What is the normal time for the healing process in
the ordinary case? A. That is difficult to say. I am sure as
to histological evidence there is evidence of healing which
begins in the form of the infiltration of the cells within
twenty-four hours, but as to the age beyond that, I think it
would be difficult to estimate it.
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Q. Now, granting that Johnson had an intramural
hemorrhage, what, if anything, would have happened if he
had not been involved in this violent exercise when he got
into the tussle with this bull on Friday? A. I will refer you
now to the previous answer that has been given. He had
four out of five chances of recovery.
Q. And if he had this disease for some time, such as has
been mentioned in the autopsy report, but had not had a
hemorrhage into the wall of the coronary artery prior to
the violent exercise he indulged in when he had this trouble
with the bull, what effect would that exercise probably
have had on his heart? A. Well, as I said before, I think it
might have killed him, but here it is much more probable
that the coronary circulation, already impeded by a hemorrhage, would cause death than otherwise.
Q. As I understand it, it is reasonable to suppose he
may have developed a hemorrhage in the left lower descending artery as a result of the immediate blow on
Thursday, March 4th, is that correct? A. I believe so.
Q. It is possible that could have happened? A. Yes, sir.
Q. And it is also quite probable that he could have had
a spontaneous hemorrhage at that time or some time shortly
before that, is it not? A. Less probable.
Q. But still probable? A. It is possible, I would say.
Q. What would you say was the direct cause of the death
in this case? A. The direct cause of death in this case was
an excessive demand for coronary flow in the presence of a
coronary circulation which was unable to supply it.
Q. And when did that demand take place? A. During
the bull-fight and after.
Q. So that it was the bull-fight that was the direct cause
of death, is that correct?
(Calls of "no".)
A. Well, he died because of the exercise that he took.
Q. During the bull-fight? A. Yes, sir, during the bullfight.
(Mr. Prendergast) Thank you, Doctor.
(Judge Niles) Mr. Pressman, do you have any further
questions?
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REDIRECT EXAMINATION
By Mr. Pressman:
Q. You mean that the "exercise" was superimposed on
the inadequate blood supply in this coronary artery that
was probably caused by the hemorrhage produced by the
tractor accident, isn't that what you testified to? A. Yes,
sir.
(Mr. Pressman) All right.
(Judge Niles) Thank you very much. I think that concludes the examination.
Will you please send your bill to me at the Court House?
(The Witness) Gladly.
(Examination of witness concluded.)

QUESTION PERIOD
(Judge Niles) Now, ladies and gentlemen, since the
question time has arrived, Mr. Burke and Mr. Blum, if you
will please collect the questions, and Mr. Bartlett and Dr.
Guerin, if you will come to the platform, we will do what
we can to answer them.
Ladies and gentlemen, would you again come to order?
I have here a question as follows:
It is addressed to either Dr. Fisher or Dr. Andrus and,
therefore, I will address it to Dr. Andrus.
"In the absence of any pathological findings in the heart
muscle, is it reasonable to suppose that the mural hemorrhage occurred during the tussle with the bull rather than
on Thursday, the day of the injury?"
Did you get that, Dr. Andrus?
(Dr. Andrus) Yes.
Actually, it is a pathological question, and I think the
answer must depend upon the condition of the cells, as was
demonstrated by Dr. Fisher.
(Dr. Fisher) Is Walter around, because I have some
slides which will show the kind of cells we are concerned
with in this particular case.
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(Dr. Andrus) I will see if I can find him. Maybe somebody back there can get him.
(Dr. Fisher) While we are waiting, I will answer it now
by saying that in this hemorrhage there were the kind of
cells we call fibroblast, which are not seen in the area of
involvement until it is eighteen to twenty-four hours old,
and, therefore, we conclude for certain that this man's cells
indicated that the hemorrhage had occurred at least twentyfour hours before his death, and, therefore, before the
episode on Saturday afternoon.
(Judge Niles) The next question is a legal question,
which is as follows:
"Which party, plaintiff or defendant, is responsible for
direct or cross-examination of a neutral Court-appointed
expert?"
I take it that I must try to answer that. No rule has been
developed as yet that may be regarded as binding. My
own opinion would be this; that since the Court-appointed
expert is a neutral, both sides should be allowed to call him,
and both sides should have equal rights to cross-examine
him. In other words, he should be regarded as an adverse
witness to both sides, since he is the Court's witness, and
each counsel should be able to cross-examine him as a witness having been called by the other side.
(Dr. Andrus) May I ask one question there?
(Judge Niles) Yes, Dr. Andrus.
(Dr. Andrus) Counsel for both sides as well as the presiding judge have been furnished with a written opinion
from the Court's witness, which was not produced in this
proceeding.
(Judge Niles) That is correct. I forgot that. I should
have pretended that I had before me a copy of the expert's
report, and that each counsel had a copy of the report. That
report, per se, would not be admissible in evidence, but by
agreement it could be put into evidence. If one side wanted
the expert's testimony in Court, and the other side did not,
then, of course, the side that wanted him would have to
call him as a witness, and he would testify from the stand.
At that time, if he said something different from what he
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had said in his report, then the lawyer examining him
could show that he had changed his story.
This question is to Dr. Fisher.
"If the steering wheel contusion produced the hemorrhage in the wall of the coronary artery, would there not
also be hemorrhage into the heart muscle, or myocardial
contusion? If so, would this preclude the blow as the cause
of hemorrhage into the coronary wall?"
(Dr. Fisher) Well,it is certainly true that in these cases
of steering wheel injuries we fairly frequently see hemorrhage in the heart muscle.
In this particular case, the coronary artery, which had
some degree of calcification, and which is situated prominently on the front of the heart, did not show that there
was any significant hemorrhage in the muscle, and all I
can say is that the text books distinguish and describe
hemorrhage or injury to the wall of the artery without
accompanying hemorrhage in the muscle, and say that they
can occur.
I think that what you are dealing with is a hard, rather
inflexible diseased vessel, which is the first thing to be impacted by the chest blow, and which was shoved in, or vice
versa, as the heart would hit against it, and whereas the
heart muscle might give and not have its own structure
harmed, this relatively inflexible diseased vessel is certainly more highly subject to injury, and I think it is a perfectly logical finding that one would have as the principal
disease in such a case, the injury of the vessel itself and
not the surrounding muscle.
Judge Niles) Dr. Fisher, while you are on your feet, I
have another question here:
"The autopsy took place forty-eight hours after the
death. Can cell development after hemorrhage continue
after death or not?"
(Dr. Fisher) Well, I can answer that, because this was
a real case. This was not just a cut-and-dried-for-effect
question. This is one I have in the files. And although it is
true that growth of tissue in tissue culture can occur for
hours and days, this is stopped pretty specifically by em-
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balming. And as this man's body was inspected, it was
evident that he had a heart disease, but he had been embalmed that day by the undertaker, and by embalming him,
why, there were very few things to go on - and this can
be checked, that he was actually embalmed within three
hours of his death, and that stopped any further possible
tissue growth.
(Judge Niles) It has been suggested that perhaps I was
the one who made the appointments of the doctors on these
panels. But I want to say this before we go any further,
that the panels of doctors, the cardiology panel now being
the one that is simulated tonight, were not appointed by
me. They were not appointed by the Bar Association Committee or by the Doctors Committee whose names you saw

in THE DAILY

RECORD. 4

They were appointed by a confiden-

tial committee, which was appointed in turn by the President and the Council of the Medical and Chirurgical
Faculty.
The specification was this: We lawyers want the names
of doctors that you would recommend for members of your
own family. They were not plaintiffs' doctors. They were
not defendants' doctors. And their names have been kept
confidential. As THE DAILY RECORD article says, and obviously it is true, that as the panels are used and do their
work, the doctors themselves will know who they are. It
was felt, in order to keep down internal troubles in the
Faculty, that the list should not actually be published.
The next question is this:
"As a general rule should each specialist examine without benefit of other medical reports and render his opinion
after his examination and without knowing the identity of
either attorneys or other doctors?"
I have discussed this problem with the other doctors
and lawyers on the committee.
There has been considerable argument as to what we
should do with reports from other doctors made prior to
the appointment of the expert by the Court. There are a
'Supra, n. 1.
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lot of people who are not familiar with the rule that an
opinion cannot be based upon an opinion, but must be
based upon observations or admitted facts. We are up
against that rule which has been mentioned.
We have a rather unusual case tonight, because the
patient is dead. The normal case will be that of a person
who complains of some illness. Dr. A will examine for
the plaintiff, and Dr. B will examine for the defendant. The
reports may vary very widely. The patient himself can go
to Dr. C and be examined. The doctors, by agreement or by
order of Court, can also have an examination made by Dr.
D as the Court's expert. What Dr. D may do would be
done entirely in private, that is, by Dr. D alone. Also, if
the parties agree to it, Dr. D could ask Doctors A and B to
come on around and examine this patient at three o'clock.
If they all get together to examine the patient they might
all agree completely.
The details of it, the various methods of examination,
will have to be worked out by experience.
Bear in mind this point, that the expert must base his
opinion, not upon the opinion of somebody else, but upon
his own findings. While doctors, so far as I know, are not
unduly influenced by the opinions of other doctors, that is,
are not biased by them, nevertheless I think that as a
medical practitioner, if Dr. Andrus knew that Dr. X had
examined somebody, he would like to know what Dr. X
found. I have had conflicting opinions on that, but whatever is good medicine ought to be good law.
(Dr. Fisher) Your Honor, may I say just one word in
that regard?
(Judge Niles) Yes.
(Dr. Fisher) And that is that we hold that the main
thing in doing the postmortem is that you can see the
significant pathology, whether photographically or in pieces
that are in formaldehyde, insofar as the entire pathology
is concerned, or the entire physical system, if they see fit.
(Judge Niles) Good.
This question is to Dr. Andrus:
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"In cases where death does not occur, what type of test
is employed to determine the age of the hemorrhage, as
distinguished from the microscopic study?"
Will you answer that, Dr. Andrus?
(Dr. Andrus) Well, I do not think one would be able on
one examination to make a complete diagnosis as to the
hemorrhage, although one would be able to diagnose the
atherosclerotic conditions. I do not believe one would be
able to do it unless it produced consequences in terms of
changes in the physiology of the heart muscle that would
show up in the electrocardiogram. It may show it in certain
changes in the blood which occur when the heart muscle
is locally killed or damaged.
(Judge Niles) This question is to me:
"Assuming negligence to be proven, would you submit
the case to the jury on the medical question? If so, what
charge would you give the jury?"
I had been under the impression that this was a meeting of the Baltimore Bar Association and not the Philadelphia Bar Association.
No, I cannot say. As I have listened to this medical discussion, I have been wondering about that particular question. It is a very hard matter to know just what the charge
to the jury would contain. But since this meeting is designed to elucidate medical questions rather than legal ones,
I will reserve decision, and I will plead the Fifth Amendment as to what I would say to the jury if I ever get this
case before me.
The Committee informs me that we have now exhausted
the questions, and I see the time has come for adjournment.
But before adjourning, I wish to thank Dr. Andrus, Dr.
Fisher, Mr. Pressman, Mr. Prendergast, Mr. Waters and
Mr. Stanley of the Committee, and any others on the Committee that I have not mentioned, as well as Dr. Guerin
and Mr. Bartlett, and finally Mr. McDonald.
The meeting is adjourned.

